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THE BRANCH BANK CASE 


In the ease of First National Bank v. 
State of Missouri (44 Sup. Court 213), the 
United States Supreme Court passes upon 
the validity of a state statute prohibiting 
any bank from maintaining within the 
state a branch bank. Holding that such a 
statute is valid as applied to national 
banks, the Court also held that whether 
such a statute applied to national banks 


is conclusively established by the decision | 


of the state Supreme Court to that effect. 
While national banks are brought into 
existence under federal legislation, or in- 
strumentalities of the federal government 
and are necessarily subject to the para- 
mount authority of the United States, 
nevertheless, they are subject to the laws 
of the state in respect of their affairs, un- 
less such laws interfere with the purposes 
of their creation, tend to impair or de- 
stroy their efficiency as federal agencies, 
or conflict with the paramount law of the 
United States. 

National banks can rightfully exercise 
only such powers as are expressly granted 
or such incidental powers as are necessary 
to carry on the business for which they 
are created. It is held, however, by this 
case, that the establishment of a branch 
bank is not the exercise of any incidental 
power conferred upon national banks. It 
is held that the mere multiplication of 
places where the powers of a bank may 
be exercised, is not a necessary incident 
of a banking business, within the mean- 
ing of the statute conferring upon na- 
tional banks all incidental powers neces- 
sary to carry on the business of banking. 
“Moreover, the reasons adduced against 
the existence of the power substantively 
are conclusive against its existence inci- 
dentally ; for it is wholly illogical to say 
that a power which by fair construction 
of the statutes is found to be denied, 








nevertheless exists as an incidental power. 
Certainly, an incidental power can avail 
neither to create powers which, expressly 
or by reasonable implication, are  with- 
held nor to enlarge powers given; but 
only to carry into effect those which are 
granted.’’ 


Further, on the question of validity of 
the statute, the court said: 

‘‘Clearly, the state statute, by prohib- 
iting branches, does not frustrate the pur- 
pose for which the bank was created or 
interfere with the discharge of its duties 
to the government or impair its efficiency 
as a federal agency. This conclusion 
would seem to be self-evident, but, if 
warrant for it be needed, it sufficiently 
lies in the fact that national banking asso- 
ciations have gone on for more than half 
a century without branches and upon the 
theory of an absence of authority to es- 
tablish them. If the nonexistence of such 
branches or the absence of power to create 
them has operated or is calculated to 
operate to the detriment of the govern- 
ment, or in such manner as to interfere 
with the efficiency of such associations 
as federal agencies, or to frustrate their 
purposes, it is inconceivable that the fact 
would not long since have been discovered 
and steps taken by Congress to remedy 
the omission.’’ 

The court further held that where a 
state statute, as applied to national banks, 
is valid, the power of enforcing it must 
rest on the state, not on the national gov- 
ernment. And further that the United 
States alone may inquire by quo warranto 
whether a national bank is acting in ex- 
cess of its charter powers, and that the 
state is wholly without authority to do 
so. The attempted application of the lat- 
ter rule, however, to the present case, 
which was an original proceeding in the 
Supreme Court of Missouri in the nature 
of quo warranto, was held to be founded 
upon a complete misconception of what 
the state is trying to do, a misconception 
which arises from confounding the relief 
sought with the circumstances relied upon 
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to justify it. In this respect, the Court in 
part said: 

‘‘The state is neither seeking to enforce 
a law of the United States nor endeavor- 
ing to call the bank to account for an 
act in excess of its charter powers. What 
the state is seeking to do is to vindicate 
and enforce its own law, and the ultimate 
inquiry which it propounds is whether the 
bank is violating that law, not whether 
it is complying with the charter or law 


of its creation. The latter inquiry is pre- - 


liminary and collateral, made only for the 
purpose of determining whether the state 
law is free to act in the premises or 
whether its operation is precluded in the 
particular ease by paramount law. Hav- 
ing determined that the power sought to 
be exercised by the bank finds no justifi- 
eation in any law or authority of the 
United States, the way is open for the 
enforcement of the state statute. In other 
words, the national statutes are interrog- 
ated for the sole purpose of ascertaining 
whether anything they contain constitutes 
an impediment to the enforcement of the 
state statute, and the answer being in the 
negative, they may be laid aside as of no 
further concern.’’ 








NOTES OF IMPORTANT DECISIONS 


MEASURE OF SELLER’S DAMAGES ON 
BUYER’S REPUDIATION OF ORDER FOR 
GOODS TO BE MANUFACTURED.—Where 
work on goods to be manufactured had not 
been completed at the time buyer repudiated 
the order, the seller would be entitled to re- 
recover only an amount sufficient to compensate 
it for the labor expended and expense incurred 
in the part performance prior to repudiation, 
plus the profit that would have accrued had 
full performance not been prevented by the 
buyer.—Novelty Advertising Co. v. Farmers’ 
Mut. Tobacco Warehouse Co, N. C., 119 S. E. 
196. 

In this respect the court said: “Applying 
these principles to the facts of the instant case, 
we think the plaintiff’s recovery should be lim- 
ited to such damages as were sustained prior 
to the receipt of the defendant’s letter of De- 
cember 16, 1920. This letter contained, for the 
first time in the correspondence between the 





parties what amounted to a definite repudiation 
of the contract. If the work had not been com- 
pleted at that time, the plaintiff would only be 
entitled to recover an amount sufficient to com- 
pensate it for the labor expended and expense 
incurred in the part performance of the con- 
tract, prior to its repudiation, plus the profit 
that would have accrued had full performance 
not been prevented by the defendant. While 
the difference between the contract price and 
the amount of damages sustained up to the 
receipt of the defendant’s letter of renunciation 
may have been slight, yet this was a question 
for the jury, and we think his honor erred in 
his peremptory instruction.” 


OPINION EVIDENCE AS TO SPEED.—In 
the case of State v. Auerbach, 140 N. E. 507, 
decided by the Supreme Court of Ohio, one 
Auerbach was convicted of manslaughter in 
that while turning into an avenue with his 
car he struck and killed in so doing a pedes- 
trian who was upon the crosswalk at the time. 
There was a conviction and the Ohio Court of 
Appeals thereafter reversed it on the ground 
that witnesses were allowed to testify as to the 
speed of the moving automobile who were not 
shown to be qualified to express an expert 
opinion on the subject. The state thereupon 
prosecuted error to the Supreme Court of Ohio, 
seeking to reverse the judgment of the Court 
of Appeals and asking for an affirmance of the 
judgment of conviction in the trial court The 
Supreme Court of Ohio unanimously held that 
since the opinion of the witnesses was based 
upon their ordinary observation of mankind in 
the everyday affairs of life, where no great 
amount of technical training was necessary, it 
was within the sound discretion of the trial 
court whether the witness should be permitted 
to express an opinion or not as to the speed of 
the car. Thus dimensions, length, breadth, 
thickness, width and the like are frequently 
allowed to be estimated by the inference of 
ordinary observers (Chamberlayne, Handbook 
on Evidence, sec. 740). 

Persons who witnessed an accident, consist- 
ing of the running down of pedestrian by an 
automobile, were competent to testify as to the 
rate of speed the automobile was going at the 
time. Waltring v. James, 186 Md. 406, 111 
Atl. 125. 

It is competent for any ordinary witness to 
express an opinion as to the speed an automo- 
bile was making at a given time, which is not, 
strictly speaking, a scientific inquiry, the 
weight of such opinion being for the jury. 
Porter v. Buckley, 147 Fed. 140, 78 C. C. A., 138. 
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An adult of ordinary intelligence and experi- 
ence is presumably capable, without proof of 
further qualification, of expressing his opinion 
as to the speed of a passing automobile which 
he observes. Wolfe v.-Ives, 83 Gonn., 174, 76 
Atl. 526, 19 Ann. Cas. 752. 

The rate of speed at which an automobile 
was run is not a matter exclusively for expert 
testimony. Witnesses who know what an auto- 
mobile is and have seen them operated may 
give their opinion as to the rate of speed. The 
weight to which such opinions are entitled is 
a matter for the jury. State v. Watson, 216 
Mo., 420, 115 S. W. 1011. 


TAXICAB OWNER LIABLE FOR ACTS OF 
DRIVER PERFORMED OUTSIDE REGULAR 
HOURS OF SERVICE.—A person employed as 
a driver of a public taxicab, whose duties un- 
der his contract of employment usually ended 
at 6:30 p. m., and who on a single occasion, 
without being specially requested so to do, 
drives one of the vehicles of his employer, at 
about the hour of midnight, in transporting a 
passenger, the usual and customary fee for such 
service being collected by the driver, and the 
same being promptly paid to the employer, is 
engaged fh the service of the master, and the 
same measure of responsibility attaches to the 
master for the acts of the servant as though 
the service was performed during the regular 
hours of service. Korner v. Cosgrove, Ohio, 141 
N. E. 267. 

In regard to this question the court said: 

“The court further instructed the jury that, 
in order for plaintiff to recover, they must find 
that Driscoll was at the time in the employ 
of the defendants and performing his usual 
duties as a taxicab driver. It was therefore 
claimed by defendants’ counsel that, inasmuch 
as the driver’s duties usually ended at 6:30 
in the evening, the act was not committed by 
him while performing his usual duties as a 
driver. Inasmuch as Driscoll was a regular 
employee of the defendants, and this service 
was rendered by him while using one of the 
conveyances of the defendant, for which the 
usual fee was paid directly into the hands of 
one of the defendants, it would be ridiculously 
technical to hold that the service was thereby 
rendered otherwise than in the performance 
of his usual duties. 

“Having found that the relation of carrier 
and passenger exists, it only remains to de- 
termine and declare the duty owing by a com- 
mon carrier to protect passengers against in- 
sults and assaults by the carrier’s employees 


Wim 





and servants during the course of the trans- 
portation. 

“It is claimed by counsel for the defendants 
that the carrier can only be held responsible 
for negligent and careless driving, and that the 
carrier is not responsible if it has exercised 
ordinary care in selecting drivers who are com- 
petent and skillful in operating a taxi. This 
court has recently declared in the case of 
Elliott v. Harding, 107 Ohio St. 501, 140 N. E. 
338, that the owner of any motor vehicle may be 
held responsible for damages caused by an in- 
competent driver, known to be such by the 
owner. The instant case, however, is based 
upon a very different principle. The issues in 
this case are not confused or complicated by 
any such considerations as a troublesome or 
intoxicated passenger, or one who refuses to 
pay fare, or an altercation between a passenger 
and the servants of the carrier, neither is there 
any claim that the girl was the aggressor, or 
that her injury and damage are chargeable to 
her own acts or negligence. The act of the 
driver was unprovoked and was committed 
while discharging the duties of his employ- 
ment, and while using the facilities and equip- 
ment of his employer, and for which the em- 
ployer received the compensation usually paid 
for such service. The facts therefore make 
the strongest possible case, and the injury and 
damages were of a most grievous character.” 


BRAKEMAN ON. SWITCHING ENGINE RE- 
TURNING AFTER DELIVERING INTER- 
STATE CARS WAS IN “INTERSTATE COM- 
MERCE.”—A brakeman on a switching engine, 
injured while returning on his engine to the 
yard office for new orders, after having deliv- 
ered interstate cars at defendant’s departure 
yards, was engaged in “interstate commerce” 
at the time of the injury. Straker v. Erie R. 
Co., 201 N. Y. Supp. 243. 

“At the time of the accident the crew of 
plaintiff’s engine was not acting under any or- 
ders. It was returning to the yard office for 
the purpose of obtaining orders after having 
delivered an interstate shipment to the defend- 
ant’s east departure yards. In returning to 
the yard office for further orders the crew of 
plaintiff’s engine was following a custom that 
had existed in defendant’s yards at Buffalo for 
years. Under these circumstances, when plain- 
tiff was returning to the yard office for fur- 
ther orders, after having delivered an inter- 
state shipment at defendant’s departure yards, 
and returning in the usual way, and not under 
any new orders, we think he was still engaged 
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in interstate commerce, for the return move- 


ment to get new orders was part of the original 


movement of delivering cars concededly en- 


gaged in interstate commerce. Cott, as Ad- 
ministrator, etc., v. Erie R. R. Co. et al., 189 
App. Div. 571, 179 N. Y. Supp. 488, affirmed 
231 N. Y. 67, 131 N. E. 737; St. Dennis v. Di- 
rector General of Railroads, 232 N. Y. 590, 134 
N. E. 584. 

“In the case at bar the movement of taking 
the 40 loaded cars to the east departure yards 
was exclusively an interstate movement, and 
the return trip for further orders had not been 
completed when the accident occurred. The 
plan of moving the cars and returning for 
other orders was part of the same transaction.” 


In the case of Cott v. Erie R. R. Co. et al., 
supra, plaintiff’s intestate was a conductor of 
a switching crew in the employ of the Lehigh 
Valley Railroad, one of the defendants, and 
was killed when his engine was derailed, while 
it was moving along tracks of a terminal rail- 
road in Buffalo, which was a switching road 
operated by the defendants. He had been en- 
gaged in transferring Lehigh Valley cars to 
the New York Central Railroad, which cars 
were engaged-in interstate commerce It was 
held that the intestate was engaged in inter- 
state commerce when his engine was derailed. 

In the case of St. Dennis v. Director General 
of Railroads, supra, plaintiff was conductor on 
one of defendant’s work trains. This train had 
been engaged in interstate commerce at the 
Tifft Farm, east of Buffalo. Returning from 
that work to defendant’s yards at East Buffalo, 
he was killed in a collision between his work 
train, which was backing toward the yards, and 
a yard engine moving in. the opposite direc- 
tion, and on the same track against the current 
of traffic. The Court of Appeals held that on 
the return trip to the home yards the conductor 
was still engaged in interstate commerce. 


The case of Erie Railroad v. Welsh, 242 U. 
S. 303, 37 Sup. Ct. 116, 61 L. Ed. 319, cited 
and relied upon by defendant to support its 
contention that at the time of this accident 
plaintiff was not engaged in interstate com- 
merce, is not controlling here, for the reason 
that in that case the return trip had been com- 
pleted, and plaintiff had left his engine and 
was proceeding to the office when the accident 
occurred. In that case the crew had been en- 


gaged in both interstate and intrastate work. 
It was not shown which kind of service had 
been last performed. The crew had completed 
the return trip after having rendered this in- 
terstate and intrastate service. 











THE PROPOSED TREATY WITH 
GREAT BRITAIN TO PREVENT 
LIQUOR SMUGGLING 


By Wayne B. Wheeler 


WHAT THE TREATY PROVIDES 


The principle that three miles from low 
water mark constitutes the limits of ter- 
ritorial waters is upheld. 

1. Great Britain agrees to allow the 
United States to search vessels of British 
registry beyond the present three-mile 
limit when suspected of smuggling in- 
toxicating liquors into the United States 
for proceedings according to law. 

2. The right to search applies to vessels 
under three general conditions,—when 
there is reasonable cause to believe: 1. 
That the vessel has committed an offense 
against the laws of the United States; 
2. That the vessel is committing an 
offense against the laws of the United 
States; 3. That the vessel is attempting 
to commit an offense against the laws of 
the United States. 

3. The limit to search under the treaty 
is to be the distance that can be traversed 
in one hour by the suspected vessel, and 
where a transfer of cargo is made, to be 
measured by the speed of the vessel to 
which the cargo is transferred. 

The treaty provides that no penalty or 
forfeiture under the laws of the United 
States shall attach to intoxicating liquors 
earried by British vessels when listed as 
sea stores or if the cargo is destined for 
a port beyond the United States provided 
that such liquors are kept continuously 
under seal while the vessel is within the 
territorial waters of the United States and 
shall not be at any time unladen within 
the United States territory. 

Provision is made for a reference to a 
joint commission on claims for compen- 
sation where a British vessel has suffered 
loss or injury through any unreasonable 
or improper exercise of the rights con- 
ferred under the treaty. 

The treaty is subject to ratification in 
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the usual manner and is to remain in 
force for one year from the date of the 
exchange of ratification. Three months 
before the expiration of the year, modifi- 
cation may be suggested by either party 
and if no agreement is made with respect 
thereto the treaty is to lapse; otherwise 
it is to continue from year to year, sub- 
ject to the equal right to propose modifi- 
cations. The treaty is also to lapse if 
either of the parties is prevented, by 
judicial decision or legislative action, 
from giving full effect to its provisions. 


In ease the treaty is terminated from any. 


cause, each party is to enjoy all the rights 
such party would have possessed had it 
not been concluded. 


REASONS FOR THE TREATY 


“‘The decision of the United States 
Supreme Court on April 30, 1923, in the 
ease of Cunard Steamship Company v. 
Mellon, apparently definitely commits the 
United States to a recognition of the 
three-mile limit. The court said: 

‘It is now settled in the United States 
and recognized elsewhere that the terri- 
tory subject to its jurisdiction includes 
the land areas under its dominion and con- 
trol, the ports, harbors, bays and other 
enclosed arms of the sea along its coast 
and a marginal belt of the sea extending 
from the coast line outward a marine 
league, or three geographic miles.’’ 

Prior to this decision there had been 
considerable difference of opinion upon 
the question. The United States is bound 
not only by the large number of pre- 
eedents heretofore established by the 
Executive Department of the government, 
by decisions of international arbitral tri- 
bunals in which the United States was a 
party (see Moore on International Law, 
Volume I, page 755; Volume II, page 
2125, Volume V, page 5067), but by this 
decision of the Supreme Court. As a na- 
tion we are committed to the three-mile 
policy and cannot change it by our own 
action. An act of Congress might provide 
for an extension of the jurisdiction be- 





yond the three-mile limit and such a 
measure could be enforced in the courts 
of the United States, but before the bar 
of an international tribunal in any con- 
troversy to which the United States might 
be a party, this government would be 
placed in a difficult position in defending 
any action taken under a statute enacted 
after the Supreme Court had declared this 
government to recognize the three-mile 
limit as the extent of territorial waters. 


This principle is supported by the lan- 
guage used by Chief Justice Taft, in his 
opinion as arbitrator in the recent con- 
troversy between Great Britain and Costa 
Rica. The Chief Justice illustrated the 
point that while under our system an 
act of Congress might, for municipal pur- 
poses, repeal a treaty yet the United 
States could not thus get rid of an inter- 
national obligation which would continue 
and be enforced by an international 
arbitral tribunal. The Chief Justice said: 


‘“‘The Constitution of the United States 
makes the Constitution, laws passed in 
pursuance thereof, and treaties of the 
United States the supreme law of the land. 
Under that provision, a treaty may re- 
peal a statute, and a statute may repeal 
a treaty. The Supreme Court cannot un- 
der the Constitution recognize and en- 
foree rights accruing to aliens under a 
treaty which Congress has repealed by 
statute. In an international tribunal, 
however, the unilateral repeal of a treaty 
by a statute would not affect the rights 
arising under it and its judgment would 
necessarily give effect to the treaty and 
hold the statute repealing it of no effect.’’ 


In addition to the legal effect of the 
decision of the United States Supreme 
Court in the Cunard cases there are cer- 
tain practical considerations which ren- 
der the proposed treaty desirable. Mod- 
ern methods of transportation and com- 
municating have rendered the three-mile 
limit wholly inadequate to cope with 
the smuggling problem. High-powered 
launches, airplanes, etc., enable smugglers 
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to traverse the three miles in such a short 
space of time as to render their appre- 
hension exceedingly difficult, especially 
if they have been notified of the where- 
abouts of government vessels by radio. 
The Supreme Court of the United States 
having, as heretofore pointed out, defi- 
nitely recognized the three-mile limit as 
the extent of the territorial waters of the 
United States, and since’ under this de- 
cision it is impossible for the United 
States to extend its territorial limits by 
a unilateral act without incurring the 
liabilities which might be assessed before 
an international tribunal, it is evident 
that it is highly desirable, in fact almost 
necessary, that steps be taken to effectu- 
ate a working agreement for the exercise 
of a more extended jurisdiction. It would 
be exceedingly difficult and would require 
a great deal of time to accomplish this 
through the means of an international 
convention signed by all of the leading 
maritime powers. If it is possible to se- 
eure such an arrangement with Great 
Britain, a nation which exerts a dominat- 
ing influence upon maritime affairs, at 
least a beginning has been made and a 
precedent has been established for the 
recognition of an extended jurisdiction. 
Other nations are having difficulties with 
smuggling and it is believed will soon 
follow the example. 
VALIDITY OF THE TREATY 

There is only one provision of the treaty 
about which any question of validity has 
been suggested, that is, the provision 
which permits British vessels to bring 
beverage intoxicants into the territorial 
waters of the United States under seal. 
The question of the legality of this pro- 
vision of the treaty must be determined 
by the terms of the Eighteenth Amend- 
ment, and the interpretation which has 
been placed upon it by the Supreme Court 
of the United States. The Eighteenth 
Amendment, insofar as pertinent, pro- 
vides: 

‘‘Section 1. After one year from the 
ratification of this article the * * *® 





transportation of intoxicating liquors 
within, the importation thereof, into 
* * * the United States and all terri- 
tory subject to the jurisdiction thereof for 
beverage purposes is hereby prohibited.’’ 

Section 3 of the National Prohibition 


, Act reads: 


‘Section 3. No person shall on or after 
the date when the Eighteenth Amendment 
to the Constitution of the United States 
goes into effect, * * * transport, im- 
port, * * * or possess any intoxicat- 
ing liquor except as authorized in this 
act.’”’ 

The remaining sections of the Act set 
forth the exceptions. There is no pro- 
vision in the Act which authorizes the 
transportation or possession of intoxicat- 
ing liquors upon foreign vessels. It will 
be noted that the transportation which is 
prohibited by the Eighteenth Amendment 
is the transportation of intoxicating 
liquors within the United States for bever- 
age purposes. Under the language of the 
decision of the United States Supreme 
Court in the Cunard case there can be 
no question about what constitutes trans- 
portation and the extent of the territory 
to which the Amendment applies, for the 
court said: 

‘< * * * Transportation comprehends 
any real carrying about from one place 
to another. * * * Importation in a 
like sense consists in bringing an article 
into a country from the outside. * * *”’ 

After discussing the word ‘‘territory”’ 
the court held it to include the regional 
areas of the United States and a marginal 
belt of the sea extending from the coast 
line outward a marine league or three 
geographic miles. The court then said: 

‘< * * * This we hold, is the territory 
which the Amendment designates as its 
field of operation; and the designation is 
not of a part of this territory but of ‘all’ 
of it. * * * Of course, if it were true 
that a ship is a part of the territory of 
the country whose flag she carries, the 
contention would fail. But, as that is 
a fiction, we think the contention is right. 
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* * * In principle, therefore, it is 
settled that the Amendment could be 
made to cover both domestic and foreign 
merchant ships when within the terri- 
torial waters of the United States. And 
we think it has been made to cover both 
when within those limits.’’ 

In speaking of the Supplemental Prohi- 
bition Act the court said: 

‘* As originally enacted the Act did not 
in terms define its territorial field, but a 
supplemental provision afterwards en- 
acted declares that it ‘shall apply not only 
to the United States but to all territory 
subject to its jurisdiction,’ which means 
that its field coincides with that of the 
Eighteenth Amendment.’’ 

In answer to the contention that the 
fact that the liquors as sea stores changed 
their status under the Amendment, the 
court said: 


‘‘Being sea stores does not make them 


liquors any the less; nor does it change 
the incidents of their use as beverages. 
But it is of importance that they are car- 
ried through the territorial waters of the 
United States and brought into its ports 
and harbors. This is prohibited transpor- 
tation and importation in the sense of the 
Amendment and the Act. * * *”’ 

This language conclusively establishes 
the proposition that Congress may not 
authorize, either by treaty or statute, a 
transportation of intoxicating liquors for 
beverage use within the United States. 
Any treaty must prohibit the beverage use 
within the United States or it would be 
invalid. 

There are two theories upon which the 
provision of the proposed treaty per- 
mitting the transportation of beverage 
liquors under seal within the territorial 
waters of the United States may be per- 
mitted under the Eighteenth Amendment. 
First, the Eighteenth Amendment pro- 
hibits the transportation of intoxicating 
liquors within the United States and ter- 
ritory subject to its jurisdiction for bever- 
age purposes. In the Cunard cases the 
Supreme Court of the United States was 





careful to preface its opinion by saying: 

‘“‘There is no controversy here as to 
what constitutes intoxicating liquor for 
beverage purposes. * * *”’ 

The regulations issued by the Treasury 
Department on January 27, 1920, T. D. 
3246, relating to beverage liquors on for- 
eign ships which were cited by the Su- 
preme Court in its opinion and which 
were the subject of the controversy, pro- 
vided : 

‘‘All liquors which are prohibited im- 
portation, but which are properly listed 
as sea stores on American vessels arriv- 
ing in ports of the United States should 
be placed under seal by the boarding 
officer and kept sealed during the entire 
time of the vessel’s stay in port, no part 
thereon to be removed from under seal 
for use by the crew at meals or for any 
purpose. All such liquors on foreign ves- 
sels should be sealed on arrival of the 
vessels in port, and such port‘ons thereof 
released from seal as may be required 
from time to time for use by the officers 
and crew.’’ . 

The regulations under which these cases 
arose expressly permitted the withdrawal 
of liquors for beverage use within the ter- 
ritorial waters of the United States. This 
was held to be unlawful under the Eigh- 
teenth Amendment and National Prohi- 
bition Act. Under the provisions of the 
proposed treaty, liquors aboard foreign 
vessels must be kept under seal and can- 
not be withdrawn while the vessel remains 
within the jurisdiction of the United 
States. As the decision of the United 
States Supreme Court in the Cunard eases 
passed upon a different state of facts it 
cannot be regarded as controlling under 
the conditions, which would obtain if the 
proposed treaty is ratified. 

As will be seen from the words in Sec- 
tion 3 of the National Prohibition Act, 
cited above, all possession or transporta- 
tion of beverage intoxicants is prohibited 
except where express authorization is 
found therefor, in the act. There is no 
provision in the present statute permit- 
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ting the possession or transportation of 
beverage liquors as sea stores upon for- 
eign vessels in the statute. It is well 
settled, however, that a treaty provision 
may modify the terms of a statute, and 
so far as the National Prohibition Act 
is concerned, if the proposed treaty is 
ratified the exemption contained therein 
with reference to sea stores aboard vessels 
would take precedence over the prohi- 
bition of the National Prohibition Act. 

The other cases decided by the Supreme 
Court involving the question of transpor- 
tation under the Amendment and Na- 
tional Prohibition Act were those of Gro- 
gan v. Walker, and Anchor Line v. Ald- 
ridge, 259 U. S. 66, 66 L. Ed. 826. These 
eases involved the question of the trans- 
portation of beverage intoxicants through 
the United States when" consigned from 
one foreign country to another, and the 
trans-shipment of beverage intoxicants 
from one British vessel to another within 
New York harbor when the cargo was 
destined for a point without the United 
States. The shipping interests in these 
eases relied upon the provisions of a 
treaty concluded by the United States 
with Great Britain in the year 1871 and 
upon the terms of Section 3005 of the 
Revised Statutes of the United States 
which in effect provided that British sub- 
jects might, under appropriate regula- 
tions and customs bond, transport mer- 
chandise through the United States with- 
out payment of duty. The bill filed by the 
shipping interests in these eases set forth 
that the liquors sought to be transported 
were intended for beverage use. The Su- 
preme Court held that such a transporta- 
tion was prohibited by the Eighteenth 
Amendment and National Prohibition Act 
notwithstanding the provisions of the 
treaty and the Custom Statutes. 

The state of facts presented to the Su- 
preme Court in these cases was unlike that 
which would arise under the provisions 
of the proposed treaty. They involved the 
broad issue whether the transportation 
facilities of this country should be 





afforded foreign liquor dealers for the 
movement of beverage liquors through the 
United States when consigned to foreign 
countries. In these cases there was in- 
volved an actual movement or transfer 
of the liquors within the United States by 
means of an intervening transportation 
agency, with the attendant risk involved 
that such liquors might be diverted to 
beverage use in this country; a wholly 
different matter from the situation which 
would obtain under the proposed treaty 
where the liquors would be sealed at the 
time the vessel entered the waters of the 
United States and would remain on the 
vessels under seal during the entire time 
it was within the jurisdiction of the 
United States. 

The second ground upon which this pro- 
vision of the proposed treaty is justified 


_is the same as that upon which rests the 


exemption contained in Section 20 of Title 
III of the National Prohibition Act re- 
lating to liquors in transit through the 
Panama Canal or upon the Panama Rail- 
road. This section of the National Pro- 
hibition Act expressly provides that the 
penalties of the act shall not apply to 
such liquors. This exception was referred 
to by the Supreme Court in Grogan v. 
Walker case and in the later case of 
Cunard Steamship Company v. Mellon, 
wherein it was said: 

‘‘The exception shows that Congress, 
for reasons appealing to its judgment, 
has refrained from attaching any penalty 
or forfeiture to the transportation of 
liquor while ‘in transit through the 
Panama Canal or on the Panama Rail- 
road.” Beyond this it has no bearing 
here, save as it serves to show that where 
in other provisions no exception is made 
in respect of merchant ships, either do- 
mestic or foreign, within the waters of 
the United States, none is intended.’’ 

‘There was no indication in either of 
these opinions of the Supreme Court that 
the Panama Canal exemption was, in its 
judgment, violative of the Eighteenth 
Amendment. 
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The duty of enacting appropriate legis- 
lation for the enforcement of the Eigh- 
teenth Amendment rests upon Congress 
in the exercise of sound, legislative dis- 
eretion, and such legislation is valid so 
long as it does not tend to defeat or 
thwart the purpose of the Amendment. 

Since liquors in transit through the 
Panama Canal or upon the Panama Rail- 
road are not intended for beverage use 
within the United States, Congress in the 
exercise of its judgment has declared the 
penalties of the National Prohibition Act 
not applicable. In the exercise of the 
same judgment it may provide that the 
penalties of the Act shall not be applic- 
able to sealed liquors on foreign vessels 
within the territorial waters of the United 
States where the regulations provide that 
there shall be no transportation for bever- 
age use within the United States. 


ADVANTAGES OF THE TREATY 


The treaty will provide an extension of 
the distance from the shore within which 
vessels of the United States may operate 
in the suppression of liquor smuggling. 
The farther from shore the vessels of the 
United States are permitted to operate 
against liquor smugglers, the greater the 
difficulty of the smugglers owing to the 
increased distance they must traverse be- 
fore running their cargo into the United 
States; also on account of the increased 
hazard afforded by the weather. 

It will broaden the right of search. At 
present, as a practical matter, officers are 
limited to seizures only in cases where the 
vessel is caught in the act. Under the 
treaty search and seizure can be made 
where there is reasonable cause to believe 
that the vessel has been smuggling, is 
smuggling, or is attempting to smuggle 
liquors into the United States. 

It will establish a precedent for permit- 
ting the seizure of contraband liquor out- 
side the three-mile limit which may be 
used as a basis for the consummation of 
additional treaties. It will remove the un- 
certainty, which has embarrassed enforce- 








ment officers of the United States with 
reference to their authority to make seiz- 
ures beyond the three-mile limit under the 
so-called Hovering Statutes, and it will re- 
sult in better enforcement. 

The situation which existed under the 
former regulations prior to the Supreme 
Court decision which permitted foreign 
vessels to bring liquors into the United 
States as sea stores and to withdraw por- 
tions of them for use of the crew will 
be changed, as under the treaty regu- 
lations are authorized which will prevent 
the use of liquors aboard foreign vessels 
while they remain within the territorial 
waters of the United States. The evils 
which existed under the former regula- 
tions will be minimized. 

The treaty presents a workable plan to 
secure the co-operation of the greatest 
maritime power to curb rum smuggling. 
If it is not beneficial, or if its terms are 
not observed, provision is made for its 
prompt amendment or termination. 








SALES—IMPLIED WARRANTY 


GUYANDOTTE COAL CO. v. VIRGINIAN 
ELECTRIC & M. WORKS 


118 S. E. 512 


(Supreme Court of Appeals of West Virginia. 
June 10, 1923.) 


When by a written order a 12AA second- 
hand Goodman mining machine is to be deliv- 
ered to the plaintiff f. o. b Birmingham, Ala., 
sight draft attached to bill of lading for $3,500, 
there is an implied warranty that, when said 
machine is delivered f. 0. b. at the place stated, 
it is to be a merchantable secondhand machine, 
and such a machine as will perform the serv- 
ice for which it is ordered in a reasonably sat- 
isfactory manner. 


McGINNIS, J. This suit is an action of tres- 
pass on the case in assumpsit. The declara- 
tion contains a common count in assumpsit 
and also a special count, setting up that on 
the day of July, 1920, the plaintiff pur- 
chased from the defendant, for immediate use, 
a certain mining machine of the Goodman 
type, described as a 12AA Goodman machine, 
which was represented to the plaintiff by said 
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defendant to be in good condition and working 
order, and practically as good as a new ma- 
chine of the same kind and make, and to have 
been used for a less time than one year, at the 
price of $3,500, to be delivered by the defendant 
to the plaintiff in a reasonable time from the 
date of purchase f. o. b. Birmingham, Ala., 
freight allowed to Kitchen, W: Va., sight draft 
attached to bill of lading, and to be paid by 
the defendant on the arrival at Kitchen, W. Va. 


“And the plaintiff further avers that the said 
Goodman machine so sold to it as aforesaid 
by the defendant was by the defendant at the 
time of sale represented to be equipped with 
trucks of the gauge of inches whereas 
the tracks in the plaintiff’s mine on which said 
trucks would run were and are of the gauge 
of 48 inches, and it was further represented by 
the defendant to the plaintiff that, when the 
trucks of said machine should be changed to 
the gauge of 48 inches, the said machine would 
be in condition for immediate use by said 
plaintiff. At the time when plaintiff purchased 
said machine it became and was necessary for 
the plaintiff, in order to use said mining ma- 
chine, to purchase from the manufacturer of 
said machine the parts needed to change the 
gauge of its said trucks from the then existing 
gauge thereof to the gauge of 48 inches, all 
of which the defendant then and there had 
notice. And in consideration thereof, and that 
the said plaintiff at the like instance and re- 
quest of the said defendant, did then and there 
undertake and faithfully promise the said de- 
fendant to accept and receive the said Good- 
man 12AA mining machine and to pay for the 
same at the price aforesaid, the said defendant 
undertook and then and there faithfully prom- 
ised the said plaintiff to deliver the said ma- 
chine to the said plaintiff as aforesaid. 





“The said plaintiff avers that immediately 
upon the making of the aforesaid contract be- 
tween the parties as aforesaid it proceeded to 
purchase, and did purchase, from the manufac- 
turer of said machine, the necessary parts to 
change the gauge of ‘he trucks of said machine 
from the then existing gauge to the gauge of 
48 inches, and which said parts were of the 
value of, to-wit, $500, in order that said parts 
might be received by the plaintiff and be avail- 
able for use immediately upon the arrival of 
said machine at Kitchen, W. Va, of all which 
the defendant had notice. And the plaintiff 
avers that on the day of September, 
1920, the said defendant delivered to the said 
plaintiff, f. o. b Birmingham, Ala., freight al- 
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lowed to Kitchen, W. Va., sight draft attached 
to bill of lading, a Goodman 12AA mining ma- 
chine, representing the same to be the mining 
machine sold to the plaintiff by the defendant, 
and the plaintiff then and there paid to the 
defendant, upon the arrival of said machine at 
Kitchen, W. Va., the sum of $3,500 as and for 
the price of the said machine so sold to it by 
said defendant; that the said Goodman mining 
machine so delivered as aforesaid was not 
merchantable, and was not of good and suit- 
able material, had been used for a greater time 
than one year, and was not in practically as 
good condition as a new mining machine of the 
same kind and make would be in, but was 
badly out of repair and not in working order, 
and had many of its parts broken and totally 
worthless to said plaintiff; that the said plain- 
tiff, immediately upon discovery that the said 
mining machine was unsuitable and unfit for 
use, and totally worthless to the said plaintiff, 
to-wit, on the fay of September, 1920, 
notified the said defendan‘ that said mining 
machine was not according to the contract be- 
tween the parties, and the same was held at 
the defendant’s risk and subject to its order.” 





On July 16, 1920, the plaintiff was engaged 
in the coal business at Kitchen, Logan County. 
O. G. Callihan was its superintendent, R. C. 
Scott was its assistant superintendent, and 
G. W. Hill was its mine foreman. The de- 
fendant, the Virginian Electric & Machine 
Works, was engaged in selling electrical and 
other mine supplies, with its place of business 
in the city of Charleston. E. M. Keatley was 
its president, William Crichton its general 
manager, and H. C. Harker was, at the time, 
its traveling salesman, and traveled in the 
Logan and N. & W. coal fields, with headquar- 
ters at Huntington, W. Va. His duties were to 
call on the mines and sell mine supplies. On 
the 15th day of July, 1920, Harker had a con- 
versation with the plaintiff’s mine foreman at 
Kitchen, in which Harker told the mine fore- 
man about a Goodman 12AA machine which 
Harker said was at the time owned by the 
defendant, his employer, that the machine was 
in good condition and had only been used a 
few months by the Empire Coal Company at 
Birmingham, Al1.; that on the same day Mr. 
Callihan, superintendent of the plaintiff's 
works, called him over the telephone and asked 
about this machine, which he (Harker) had 
described to the mine foreman, and asked 
if his company still had those machines, he 
told him “yes,” and Callihan requested him to 
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come to Kitchen the next day—that his com- 
pany wanted one of the machines in a hurry 
Harker called on Callihan a‘ Kitchen on the 
next day, July 16, 1920, and represented the 
machine to Callihan as it had been represented 
to him, that the machine was supposed to be in 
first-class condition, that it had only been run 
a very short time, and it was too high for the 
coal where it had been used, and the reason 
the company where they had been using it de- 
sired to get rid of it was that they were re- 
placing it with a low vein machine, and the 
Guyandotte Coal Company could have imme- 
diate delivery of the machine, and that they 
closed the deal for the machine at $3,500. 

(2) Harker also testifies that he obtained 
his information as to the description and con- 
dition of the machine from Mr. Crichton, gen- 
eral manager of the defendant. The question 
as to whether this sale made by Harker was a 
completed transaction, or was subject to the 
ratification or rejection of the defendant, is 
rnised in this case. Harker was a traveling 
salesman. There seems to be no attempt to 
show that Harker was authorized to make this 
sale binding upon his employer, the defendant. 
Since there is no evidence showing said author- 
ity, we do not think that he had such power. 
The case of Bauman v. McManus et al., 75 Kan. 
106, 89 Pac. 15, 10 L. R. A. (N. S.), 1188, held 
that: 

“Since in the absence of evidence to the con- 
trary, the presumption is that an order for 
goods taken by a commercial traveler is subject 
to approval by the house which he represents, 
and no contract results until such order is ac- 
cepted,” etc. 

The authority of Harker to warrant the con- 
dition of the machine is specifically denied. 
The written order signed by Callihan contains 
no express warranty of this machihe. It is 
addressed to the defendant at Charleston. The 
only description given is “1 12AA Goodman 
machine secondhand.” Can the plaintiff in- 
graft a warranty upon this written order to 
conform to the statements of Salesman Harker 
as to the condition of the machine? We think 
not. This machine had not been seen by the 
defendant or examined by the plaintiff. It was 
well understood by the plaintiff that it was to 
be delivered to it f. o. b. Birmingham, Ala 

(1) We conclude, from the evidence, ‘hat 
the machine purchased, although a secondhand 
machine, was, under the written order, im- 
pliedly warranted to be such a secondband ma- 
chine as would perform the service for which 
it was purchased after the trucks had been 











changed so as to make it conform to the tracks 
in plaintiff's mines. It was under that written 
contract, if accepted by the defendant, war- 
ranted to be in reasonably good condition, and, 
if properly opera*‘ed, would cut coal in the 
mines. If plaintiff had desired, at the time of 
signing the written order, to have the condi- 
tion of the machine guaran‘eed, as represented 
by the sa’esman, Harker, he should have writ- 
ten the same in the order. Now it can be 
reasonibly inferred, from the evidence in the 
case, that the plaintiff would not have been in- 
duced to purchase a machine and pay $3,500 
for it, at a time when plaintiff was in need of a 
machine for immediate use, unless the machine 
was in reasonably good condition and would 
perform the services required of it. This is 
the character of a machine that was to be 
loaded f. o. b. Birmingham, Ala., and shipped 
to plaintiff at Kitchen, W. Va., under the terms 
of this written order. 

(4) The testimony offered by the plaintiff 
tends to show that the machine, when unloaded 
at Kitchen, did no* measure up to these re 
quirements; that it was not in a condition, 
when it arrived at Kitchen, to cut coal in the 
mines; and that the defects in the machine 
were not such as could hive been caused by 
the manner in which it had been handled on 
board the car, or by any accident to it which 
might have occurred en route from Birming- 
ham to Kitchen or by exposure to the weather. 
On ‘he contrary, the defendant shows by its 
witnesses, who loaded the machine and billed 
it from Birmingham, that the machine, when 
loaded, was in good condition, that its efficiency 
at the time it was loaded was 100 per cent and 
its deprecia‘ion 5 per cent, and under these 
contradictory statements, unless the lower 
court has erred upon some question of law, we 
would not disturb the verdict of the jury. 

Again, the defendant, by its witnesses Kext- 
ley and Crichton, states that the defendant posi- 
tively refused to make any warranty on the 
machine, and that this conversation took place 
before the order was accepted by the defendant. 
Crichton, general manager of the defendant, 
states that on the day he received the order, 
July 17, 1920, he talked over the telephone 
with Callihan, the superintendent of the plain- 
tiff; that he was called by Mr. Harker, who 
suid that— 

“Callihan was there and wanted to talk to 
me further about the machine; Mr. Callihan 
got on the ’phone, and asked me if we had that 
machine, and if we would guarintee it in good 
condition, practically as sood as new. I told 
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him that we had offered these machines sub- 
ject to their inspection and prior sales, and 
while we had that machine on our list for sale, 
we wasn’t positive that we could get it, but 
we felt pretty sure we could, but we couldnt 
guarantee anything; that the only thing I 
could tell him was just exactly what the other 
fellow had told me.” 

This conversation took place, if it did take 
place, before the machine had been ordered by 
the defendant from the Empire Coal Company, 
in Alabama, and before the order had been ac- 
cepted by the defendant, and in this same 
conversation Crichton says that after he had 
told Callihan that he had never seen this ma- 
chine, and could not make any guarantee about 
it, but could only tell him what the other fel- 
low told him, Callihan directed him to go ahead 
and try to get the machine. 

This conversation is denied by Callihan, 
who states that on the morning after the pur- 
chase was made— 

“I was called on the long-distance telephone 
from Charleston and some one on the other 
end said it was Mr. Crichton, and asked me 
what Mr. Harker had represented the machine 
to be? My answer to him was that it was 
practically a new machine and in first-class 
condition Mr. Crichton’s answer was that he 
wanted to know, then he rang off, and that 
was the extent of our conversation, and the 
only conversation I had with any member of 
the Virginian Electric & Machine Works with 
regard to the purchase of the machine, with 
the exception of Mr. Harker.” 

It would seem that if the conversation, as 
testified to by Crichton, is true, this would en- 
tirely relieve the defendant of any liability 
under this contract of sale of the machine in 
question. It had in the final contract specifi- 
cally refused to guarantee the condition of this 
machine, and the plaintiff’s superintendent had 
told Crichton to go ahead and order the ma- 
chine, thus implying that the plaintiff would 
take the risk. 

(5) Thus it will be seen that the defendant 
had, by its testimony, shown two complete de- 
fenses to the suit: First, the warranty im- 
plied in the written order had not been 
breached; such a machine as was contemplated, 
under the implied warranty in the contract, 
was loaded f. o. b. Birmingham, Ala., and 
shipped in accordance with the written order. 
Second, the defendant positively refused to 
warrant this machine in any way, and the 
plaintiff purchased same at its own risk. Now, 
the evidence introduced by the defendant 





shows that this machine was in good condition, 
100 per cent in efficiency and only 5 per cent 
depreciated, when loaded on the car in Ala- 
bama, and shipped as directed in the written 
order to the plaintiff at Kitchen. The evidence 
of the plaintiff, however, tends strongly to 
show the contrary. Callihan flatly denied the 
conversation detailed by Crichton 

These questions were for the jury, and this 
court will not disturb its verdict, unless the 
lower court has committed some error in law, 
and, in passing upon this question, we find 
numerous assignments of error in plaintiff’s 
petition, many of which are also assigned in 
the brief of its counsel. There are many of 
these errors referred to in the plaintiff’s peti- 
tion, which go to the introduction of testi- 
mony. There seem to be no legal reasons set 
forth and discussed in the plaintiff’s brief why 
the court erred in refusing or permitting this 
testimony to go to the jury, and no argument 
is offered touching the question as to whether 
or not the action of the court in overruling 
the objection by the plaintiff, or in sustaining 
the objection by the defendant, was prejudicial 
to the plaintiff. There are no special bills of 
exceptions setting up these questions and ex- 
ceptions or giving the answers to them. This 
court has, in many cases, held that: 

“Errors in the rulings of the ¢rial court upon 
admission and rejection of evidence are deemed 
to have been waived, if they are not made 
grounds of the motion for a new trial, nor sub- 
jects of special bills of exception showing the 
evidence and the ruling of the court thereon.” 
Bartlett v. Bank, 77 W. Va. 329, 87 S. E. 444; 
Parr v. Howell, 74 W. Va 413, 82 S. E. 126; 
Ireland v. Smith, 73 W. Va. 755, 81S. E. 542. 

Judge Williams, in the opinion of the court 
in the case last cited, says: 

“During the trial the court overruled the de- 
fendants’ motion to exclude certain testimony, 
but there is no formal bill of exceptions spe- 
cially calling our attention to that error, * * * 
nor ,does it appear that the trial court’s atten- 
tion was called to it on the motion for a new 
trial. Apparently the only ground offered in 
support of the motion for a new trial is that 
the verdict was contrary to law and evidence. 
Not having called the lower court’s attention to 
the error now complained of in one of the 
ways above indicated, under the rule long estab- 
lished by this court, the error will be treated 
as waived.” 

The record in the present case discloses that 
the only ground assigned for setting aside the 
verdict was “that it was contrary to the law 
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and evidence.” In the case of State v. Henag- 
han, 73 W. Va. 706, 81 S. E. 539, syl. pt. 4, the 
court held: 

“This court does not consider, and will treat 
as waived, a claim that evidence was improp- 
erly admitted over objection and exception, un- 
less by bill of exceptions attention is directed 
to the evidence complained of. A bill of ex- 
ceptions making all the evidence in the case 
part of the record will not avail, though there- 
in is noted the introduction of such evidence 
and the objection and exception thereto, un- 
less the record disclosed reliance on such ob- 
jection in support of a motion for a new trial.” 

This rule, as shown by the cases cited, ap- 
plies alike to civil and criminal cases. It is 
a rule adopted and enforced out of fairness to 
litigants and fairness to trial courts, and one 
of its proper purposes is to prevent successful 
reliance upon a multitude of objections, in- 
terposed throughout a long trial, and never 
specifically or sharply brought to the attention 
of the trial judge, but reserved unnoticed, as 
a possible ground of technical error, to be 
relied upon by the unsuccessful litigant after 
a full trial on the merits. The observance of 
this rule disposes of the first 28 assignments 
of error set up in the plaintiff’s petition. 

Plaintiff assigns as error the action of the 
court in refusing to give to the jury plaintiff’s 
instructions No. 1A, No. 1, No. 2, No. 5, No. 
6, No. 10, No. 11, and No. 12. The court did 
not err in refusing to give plaintiff’s instruc- 
tion No. 1A, for the reason that there is no 
evidence showing that Harker had the author- 
ity to make these statements, and if he ever 
had such authority, the contract was after- 
wards reduced to writing, which writing omits 
the statements made by Harker in reference to 
the condition of the machine and the length 
of time it had been uSed. Harker’s statement, 
as to the condition of the machine, cannot be 
made a part of the written contract. The con- 
tract is complete and unambiguous. The order 
for this machine is as follows: 

“Virginian Electric & Machine Works, 
Charleston, W. Va., date, July 1, 1921, bill of 
Guyandotte Coal Co., address Kitchen, W. Va., 
ship to same address, same custom on No. 
——, ship freight, when, terms, salesman H. 
Cc. H., 1 12AA Goodman machine, secondhand, 
f. o. b. Birmingham, Alabama, freight allowed, 
sight draft @ $3,500. Please get car number 
that this is shipped in and keep tracing it, as 
they are in a hurry for it. H.C H. [Signed] 
Guyandotte Coal.Co., O. G. Callihan, Superin- 
tendent.” 





(3) This order, stripped of its superfluous 
verbiage, means that a 12AA secondhand Good- 
man machine was to be delivered to the 
plaintiff f. o. b, Birmingham, Ala., freight to 
be paid by the Virginian Electric & Machine 
Works, and a sight draft for $3,500 was to be 
attached to the bill of lading, the shipment to 
be traced and hurried. This, after being ac- 
cepted by the defendant, constituted the con- 
tract, and contemporaneous oral statements of 
Harker, the salesman, cannot be ingrafted upon 
it. Braude & McDonnell, Inc, v. Isadore 
Cohen Co., 87 W. Va. 763, 106 S. E. 52; Manu- 
facturing Co. v. Smith, 79 W. Va. 736, 91 S. E. 
817; Moore v. Henry, 76 W. Va. 271, 85 S. E. 
527; Griffin v. Runnion, 74 W. Va. 641, 82 S. E. 
686. 

There was no error committed by the trial 
court in refusing plaintiff’s instruction No. 1, 
for the reason stated above, and for the further 
reason, that whatever may have been the 
representations made by the salesman, Harker, 
the defendant had the right to repudiate the 
same at any time before the contract was ac- 
cepted by it, and this instruction would deny 
the defendant that right, and fix the liability 
upon it solely upon the representations of 
Harker, whether known by the defendant or 
not, and there is evidence in this case, dis- 
closed by the testimony of Crichton, that the 
defendant, before this order was accepted, 
specifically refused to guarantee the machine 
as represented by Harker. 

The trial court was justified in refusing to 
give plaintiff’s instruction No. 2, for the rea- 
sons given above justifying the court in re 
fusing to give instruction No. 1A. 

Plaintiff’s instruction No. 5 tells the jury 
that as a matter of law, im this case, the.title 
of the machine in question did not pass until 
the machine was received at Kitchen siding 
and accepted by the plaintiff, notwithstanding 
the intention of the parties at the time the 
contract was made, which intention the jury 
unquestionably had the right to pass upon 
from the evidence in the case The plaintiff 
alleges, in its declaration, that the machine 
was to be delivered to the plaintiff at Birming- 
ham, Ala., and there is evidence in the case, 
aside from the written contract, from which 
the jury could reasonably draw the inference 
that the title passed when the machine was 
loaded on the car at Birmingham; Ala., and it 
was not error in the lower court to refuse this 
instruction. 

Instruction No. 6 instructs the jury to dis- 
regard a'l the evidence of C. P. Moore, super- 
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intendent of the Empire Coal Company, and 
stated as a fact that Moore testified that he 
knew nothing about the machine except what 
was told him by some one else. The record 
shows that this witness testified to other ma- 
terial facts that were not upon information, 
but upon actual knowledge. He testified when 
the machine was installed as new, and when 
it was taken from the mine, what his instruc- 
tions were to the electrician, Gillison, and that 
he saw Gillison with two assistants working 
on the machine. He knew and testified, and 
this testimony was brought out on cross-ex- 
amination without objection, the tonnage 
record of this machine kept under his manage- 
ment. All this testimony tended to show the 
good condition of the machine when loaded on 
the car at Birmingham, Ala. This testimony 
was material and proper, and should have been 
considered by the jury, and the court did not 
err in refusing to give the instruction to dis- 
regard it. 

Instruction No. 10, if given, would have told 
the jury to disregard all transactions had with 
the Empire Coal Company with reference to 
the mining machine in question. This instruc- 
tion is manifestly wrong, in view of the testi- 
mony of William Crichton, in which he told 
the plaintiff’s superintendent that he did not 
know that the defendant could get the machine, 
that he could not guarantee it, and he was told 
by Callihan to go ahead and get it. Harker 
stated that the defendant had an option on, or 
had taken over, six machines from the Empire 
Coal Company, and the machine in question 
was admittedly one of the six machines re- 
ferred to by Harker. Crichton, in his conver- 
sation over the telephone, had told Callihan 
that he would order the machine not to be 
shipped unless in good condition, and this was 
done, and the order shows it was to be shipped 
from the Empire Coal Company. The only tes- 
timony introduced as to any transaction be- 
tween the Virginian Electric & Machine Works 
and the Empire Coal Company is as to the 
placing of the order for the machine, in accord- 
ance with the telephone conversation and 
agreement to do so, and the sending of the 
shipping order as rewritten to comply with and 
in accordance with such telephone conversation 
and the directions given in the letter of July 
20, 1920, likewise under and in strict accord- 
ance with the agreement reached and directions 
given in the Crichton-Callihan telephone con- 
versation. This was not only admissible and 
competent, but it was necessary to prove in 





order to show that the defendant had complied 
with the contract and discharged the obliga- 
tion, under its theory and evidence of what the 
contract was, and the trial court did not err 
in refusing to give this instruction to the jury. 

Instruction No. 11 is too vague and indefinite, 
and the court did not err in refusing to give 
the same to the jury. 

The trial court did not err in refusing to 
give the plaintiff’s instruction No. 12. This 
instruction, if given, could have told the jury, 
in effect, that the place of delivery under the 
contract was at Kitchen, and that the plaintiff 
had the right to inspect and reject the ma- 
chine at that point, notwithstanding that under 
the contract and under the manifest intention 
of the parties as disclosed by the evidence, this 
machine was to be delivered at Birmingham, 
Ala. At that point the plaintiff had the right 
to examine and reject the machine, and there 
is no evidence showing that the plaintiff re- 
quested or attempted to inspect the machine 
at Birmingham while, on the contrary, this 
right was tendered it, and it refused th‘s privi- 
lege, and the defendant was told to go ahead 
and get the machine It is quite true that Cal- 
lihan denied the conversation with Crichton to 
that effect, but this instruction, if given, would 
have taken the decision of these material facts 
out of the hands of the jury. The jury had 
the right to decide whether or not, under the 
evidence, the plaintiff declined to inspect the 
machine at Birmingham, and whether or not 
the plaintiff under the evidence agreed to take 
the risk. The obligation of the defendant was 
fully met when it caused to be delivered f. o. b. 
Birmingham, Ala., a merchantable secondhand 
mining machine of the type ordered. 


There was no error committed by the trial 
court in giving defendant’s instructions No. 
1, No. 2, and No. 3; they embody the law ap- 
plicable to this case. 


Finding no error in the judgment, we 


affirm it. 
Affirmed 


NOTE—The Rule as to Implied Warranty of 
Secondhand Machinery.—The rule prevailing 
in most of the states is that there is no implied 
warranty upon the sale of a secondhand arti- 
cle, Ranning v. Caldwell, 43 Ill. App. 175; 
Johnson v. Carden, Ala., 65 So. 813; Yellow- 
jacket Mining Company v. Tegarden, 104 Ark. 
573, 149 S W. 518; Hanna-Breckenridge Com- 
pany v. Holley-Matthews Company, 160 Mo. 
App. 437, 140 S. W. 923; Joy v. National Ex- 
change Bank, 32 Tex. Civil App. 398, 74 S. W. 
325; Stevens v. Smith, 21 Vt. 90 
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Where one purchased a secondhand steam 
pump after an examination, he could not re- 
fuse to receive it, although he discovered that 
it was old and practically worthless as a pump. 
Norris v. Reinstedler, 90 Mo. App. 626. 


Where a secondhand engine and dynamo 
were sold to be used in a theater, the buyer 
using his own boiler and wiring, it was held 
that there was no implied warranty that the 
engine and dynamo would furnish the neces- 
sary current. Kernan v. Crook, 100 Md. 210, 
59 Atl. 753. ° 

A warranty of the fitness of a chattel for a 
certain purpose is not implied necessarily be- 
cause the seller knows the buyer is buying it 
for such purpose. Colchord Machinery Com- 
pany v. Loy-Wilson F. & M. Company, 131 Mo. 
App. 540, 110 S. W. 630. 

On the other hand it has been held that if 
the seller has knowledge of the work a second- 
hand machine was expected by the buyer to do, 
there was an implied warranty that the ma- 
chine would do that work. Lathan v. Shipley, 
86 Iowa 543, 53 N. W. 342. 


An agreement to overhaul a secondhand ma- 
chine which was the subject matter of sale, 
and to put it in first-class shape, was held to 
be a warranty that the machinery was reason- 
ably certain, when properly handled, to do the 
work intended which was known to the seller, 
and was free from structural defects. Fair- 
banks Steam Shovel Company v. Holt & Jef- 
fery, 79 Wash. 361, 140 Pac. 394, L. R. A. 
1915 B 477. 

There is a note on this subject in L. R. A. 
1915 B commencing on page 477. 





BOOK REVIEWS 
COLLIER ON BANKRUPTCY 


Volume 4 of the 138th edition of this work 
has just recently been delivered. This volume 
contains Rules and Acts, Table of Cases, and 
General Index. 


This new 13th Edition of Collier is an en- 
tirely new, revised and enlarged edition. The 
text has been enlarged and improved, the an- 
alyses or synopses have been enlarged and re- 
arranged and the whole reset and printed from 
new type selected for its legibility. 

Collier is a Scientific, Statutory Treatise on 
Bankruptcy. Bankruptcy Law is purely statu- 
tory both in its origin and its development, 
being founded and grounded on the Federal 
Bankruptcy Act. ‘Every bankruptcy case al- 
ways construes some part of some section of 
the Bankruptcy Act, and the statutory princi- 
ple laid down in such case always pertains to 
the application or. discussion of such section. 
Therefore, it is unscientific and misleading to 





disassociate the case and the bankruptcy 
statute, and to treat bankruptcy law as a sys- 
tem of common-law jurisprudence. Collier is 
the one work which correlates the text of the 
Bankruptcy Act with the discussion there. 
under, Other works relegate the Act to an 
Appendix. 

The. General Orders in Bankruptcy are sepa- 
rately and exhaustively annotated. 

A Time Table of Procedure, showing the time 
required for the performance of various acts 
required in Bankruptcy Practice, with exact 
reference to the Bankruptcy Act, Rules of Gen- 
eral Orders, etc., is an exclusive feature of 
Collier. 

Volume 3 of Collier is entirely given over to 
Bankruptcy Forms, Official and Supplemental, 
based on Hagar & Alexander’s Bankruptcy 
Forms, 2nd Edition. The Forms are annotated 
with reference to the textual treatment and to 
the Cases, making a practical Form Book of 
478 Forms, being the most complete collection 
of Bankruptcy Forms ever published. Volume 
3 is indexed, so that it is complete in itself, 
and may be purchased separately if desired. 

The American Bankruptcy Reports, New 
Series, key all reported decisions to Volumes 
1 and 2 of Collier. The Collier Service con- 
sists of 12 monthly advance sheets of the Amer- 
ican Bankruptcy Reports, New Series, followed 
by two permanent bound volumes, reporting in 


- full the bankruptcy decisions as handed down, 


each decision keyed to that part of Collier 
where the subject is treated. An examination 
of the Am. B. R. (N. S.) headnotes will show 
how each new case as reported is keyed and 
tied to this new edition of Collier, and thus 
instantly to the principle of law involved. 


This plan, in a sense, makes Collier a part 
of the set of Reports, for it ‘permits the sub- 
scribers to the Am. B. R., who own Collier to 
have at hand for instant use the benefit of all 
the annotations and discussions as set forth in 
Collier, and as keyed in each specific new point 
of law as each new case is reported. 


This method of keying to Collier will be per- 
manent in the future. 

Therefore, the owners of Collier have an ad- 
vantage not otherwise obtainable. 

The thoroughness of the work on this new 
edition is indicated by its cost to the pub- 
lishers, which is in excess of $40,000. 
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1. Automobiles — Agency.—Where defendant’s 
brother, without permission, took defendant’s auto- 
mobile from the garage, where he had previousiy 
left it on defendant’s instructions, for purposes of 
his own, the defendant was not liable for the 
brother’s negligence, whether he was on his way 
back to the garage or not.—Brenner v. Walsh, N. 
Y., 201 N. Y. S. 482. 

2.——Carriers of Passengers.—Under a franchise 
granted under Laws 1921, p. 338, §§ 2, 4, an auto- 
mobile carrier of passengers is entitled, as well as 
the public for whom its service is maintained, to 
protection against unlawful interference by others, 
and, though neighborly acts frequently indulged in 
are not unlawful, interference by a mail carrier in 
such a way as to injure the carrier's business by 
constantly picking up freight and passengers with- 
out a carrier’s certificate will be enjoined whether 
it is done for compensation or not.—Davis v. Clev- 
inger, Wash., 219 Pac. 845. 

3.——Law Court.—Where defendant, truck driver, 
while turning his truck in a street, it being impos- 
sible to make a complete circle, backed the truck 
so that it collided with the car of plaintiff who, 
though he saw defendant 50 feet away, drove at 
a moderate speed, held that a verdict for plaintiff 
did not authorize law court to interfere on the 
question of liability—Robinson v. McCarthy, Me., 
122 Atl. 554. 

4.——Ownefship*—In an action against a taxicab 
company for the loss of services of plaintiff’s minor 
child injured by a taxicab, a certified copy of de- 
fendant’s application for registration of the taxi- 
cab bearing the plate number of the one involved 
was admissible to show ownership by defendant.— 
Pratt v. Detroit Taxicab & Transfer Co., Mich., 
195 N. W. 691. 

5.——Taxes.—In an ordinance exacting license 
fees from persons operating motor vehicles, for 
hire, a provision fixing the amount at $25 for the 
first taxi and $12 for each additional, etc., instead 
of taxing the business as such, adopts a proper 
basis for ascertainment of the tax, and does not 
invalidate the ordinance as imposing a property 
tax.—State v. Police Court, Mont., 219 Pac. 810. 

6.——Wrong Side of Road.—Where defendant was 
driving north on a highway, behind a truck, and, 
despite his view of plaintiff and his wife coming 
from the north, drove to the left side of the high- 
way, in passing a truck as it turned into an inter- 
secting avenue, and after passing it collided with 
plaintiff, who was on the proper side of the road 





and did not see defendant until in close proximity, 
when he applied the brakes, the jury could infer 
that the injury to plaintiff’s wife was proximately 
caused by defendant’s violation of the rules of the 
road.—Dillon v. Qualls, Calif., 219 Pac. 754. 


7. Bankruptcy—Exemptions.—It is a valid ob- 
jection to a trustee’s report that bankrupt’s prop- 
erty, listed to be set aside as exempt, is not listed 
ee value.—In re Robbins, U. S. D. C., 292 

‘ed. ‘ 


8. Fraud Intent.—A transfer of property by 
bankrupt held made with intent to “hinder, delay, 
or defraud creditors,’’ within the meaning of Bank- 
ruptcy Act, §§ 67e, and 70a, subd. 4 (Comp. St. 
§§ 9651, 9654), and the property recoverable under 
section 70e, where the transferees knew at the 
time that bankrupt was insolvent and that the 
transfer was made by him for the purpose of ob- 
taining a release of his exempt homestead from a 
mortgage lien.—Gustlin v. Whitham, U. S. D. C., 
292 Fed. 782. 

9.—Labor Compensation Claims.—The provision 
of Wisconsin Workmen’s Compensation Law (St. 
1921, § 2394—24.1) that “claim for unpaid com- 
pensation insurance premiums shall be entitled to 
the same preference in * * * insolvency proceed- 
ings as is given by any law of this state or by the 
federal Bankruptcy Act to claims for labor’’ is in- 
effective to give such claims the status of labor: 
claims under Bankruptcy Act, § 64b (4) (Comp. 
St. § 9648b[4]); but, it being the manifest inten- 
tion of the law to give them preference over debts 
due to general creditors, they are entitled to 
priority in bankruptcy under subdivision 5 of said 
section.—In re Inglis Mfg. Co., U. S. D. C., 292 
Fed. 907. 

10.—Notice to Public.—Where one financing an 
automobile dealer took as security documents un- 
der which title was not to pass to dealer until they 
were paid for, but dealer was to have possession 
and could sell, and no notice of this arrangement 
was given to the public, title to such automobiles 
passed to dealer’s trustee in bankruptcy.—In re 
Massachusetts Motors Co., U. S. D. C., 292 Fed. 766. 


11.——Petitioners.—Where a petition for invol- 
untary bankruptcy is sufficient on its face, alleg- 
ing that the three petitioners are creditors holding 
provable claims, and containing all the averments 
essential to its maintenance, other creditors having 
provable claims, who under Bankruptcy Act, § 59f 
(Comp. St. § 9643), intervene in the proceeding 
and join in the petition at any time during its 
pendency, before an adjudication either before or 
after the expiration of four months from the al- 
leged act of bankruptcy, are to be counted in de- 
termining whether there are three petitioning 
creditors aualified to maintain the petition under 
section 59b.—Canute S. S. Co. v. Pittsburgh & 
West Virginia Coal Co., U. S. S. C., 44 Sup. Ct. 67. 


12. Seller’s Lien.—Where a bankruptcy trustee 
unsuccessfully contested a seller’s lien to a soda 
fount in bankrupt’s store, the successful lien 
claimant was liable only for half of the receiver’s 
bond and commission, and rent of the store and 
insurance until the trustee took charge and the 
stock was sold, and thereafter he was liable only 
for a reasonable storage charge, and he was not 
liable for any part of the trustee’s attorney’s fees. 
—In re Hansen & Birch, U. S. D. C., 292 Fed. 898. 


13.——Taxes.—Under Bankruptcy Act, § 64a 
(Comp. St. § 9648), providing that taxes due to the 
United States, state, county, district, or municipal- 
ity shall be paid before dividends to creditors, and 
under Civ. Code Ga. 1910, § 1140, making all taxes 
prior liens, taxes due to the United States have 
no priority over other taxes due under section 64a. 
—In re Wyley Co., U. S. D. C., 292 Fed. 900. 


14.——Title to Patents.—While bankruptcy of an 
employer may constitute a breach of contract of 
employment, which gives the employee a claim for 
damages against the estate, it gives him no right 
to convert to his own use inventions which under 
the contract he holds in trust for the employer, 
but trustee in bankruptcy of employer, under 
Bankruptcy Act, §§ 70b, 70c (Comp. St. § 9654), 
becomes vested with the bankrupt’s title to the 
patent applications as of the date the employer 
was adjudged a bankrupt.—Conway vy. White, U. 
8. C. C. A., 292 Fed. 837. 
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15. Banks and Banking—County Deposits.--A 
bank, knowing of its insolvency when it became 
county depository and received credits for county 
funds deposited with its predecessor, held guilty of 
such fraud as vitiated the depository contract and 
entitled the county to recover such funds, as 
against it and the banking commissioner.—Hall v. 
San Jacinto State Bank, Tex., 255 S. W. 506. 


16.—Deposits.—Depositor, whose money was 
wrongfully withdrawn by bank officer, by attempt- 
ing to get the officer to replace it, did not ratify 
the officer’s act or lose his remedy against the 
bank.—Bank of Hatfield v. Chatham, Ark., 255 
S. W., 31. 

17. Deposits.—Under Rev. St. § 3466 (Comp. 
St. § 6375), giving priority to debts due the United 
States by an insolvent, the taking over of a bank 
by the state bank commissioner of Oklahoma, was 
not insolvency, nor an “act of bankruptcy,’ within 
Bankruptcy Act, § 3a (Comp. St. § 9587), so as to 
give deposits of the United States priority over 
other deposits, since the bank commissioner does 
not necessarily take possession because of bank’s 
insolvency, within the meaning of federal laws, and 
hence a surety on a bond to secure such deposit 
was not entitled to priority, under Rev. St. § 3468 
(Comp. St. § 6374).—Strain v. United States Fidel- 
ity & Guaranty Co., U. S. C. C. A., 292 Fed. 694. 


18.——Forgery.—Where the vice-president of cor- 
poration forged payee’s indorsement to checks 
drawn by the corporation on defendant bank in 
payment of rent, the fact that forger made part 
payment on the rent due was no defense in an 
action by the corporation against the bank.—Mark 
Spiegel Realty Corp. v. Gotham Nat. Bank, N. Y., 
201 N. Y. S. 599. 

19. Bills and Notes—Consideration.—While in- 
dorsee of a bill or note obtained by fraud or duress 
or dishonestiy negotiated by a trustee for another 
purpose than that for which executed, cannot re- 
cover on it without showing that he is a bona 
fide holder for value. a maker sued on a Dill or 
note payable in bank by one to whom assigned 
before maturity has the burden of proving that 
plaintiff took the assignment with notice of lack 
or failure of consideration; the common-law rule 
not having been changed by Negotiable Instru- 
ments Act 1913, §§ 24, 28, 52, 55, 59.—Wheat v. 
Goss, Ind., 141 N. E. 311. 

20. Brokers—Commissions.—Where a broker, en- 
deavoring to bring the parties together, failed and 
broke off negotiations, he cannot recover a com- 
mission, though the sale was subsequently made. 
—Treadwell v. Truesdell. N. Y., 201 N. Y. S. 624. 


21. Carriers—Condition of Doors.—Live stock 
carrier was not required to keep door of car in 
such condition that the animals could not break 
through it regardless of their vicious qualities.— 
— v. Chicago, B. & Q. R. Co., Mo., 255 S. W. 

1. 





22.——Damage by Smoke.—Where the car in 
which passenger was riding, the cars through which 
she was directed to go to escape, and the tube, 
in which the cars were being operated. all of which 
were under earrier’s control, were filled with smoke, 
in the absence of explanation as to the cause of 
such condition, carrier is liable for damages suf- 
fered by reason thereof, without further proof of 
negligence.—Smith v. Interborough Rapid Transit 
Co., N. ¥.. MI N. ¥. &. G76. 

23.——Pipe Lines.—Under Act No. 76 of 1920, 
amending and re-enacting Act No. 36 of 1906, if 
oil company was engaged in transporting oil for 
hire as common carrier pipe line, the Public 
Service Commission had right to so find, and to 
render such orders thereon as it thought proper, 
and to that end to use processes afforded it by 
Constitution and laws of the state.—Standard Oil 
Co. of Louisiana v. Louisiana Public S. Com’n, 
La., 97 So. 859. 

24.——Taxicabs.—Taxicab drivers have a right to 
approach the leased premises of a navigation com- 
pany with their vehicles to deliver or meet pas- 
sengers, but they have no right to drive in the 
passageways on the leased platforms or structures, 
or to interfere with the reasonable use of the 
dock property and street approaches by interrupt- 
ing patrons or obstructing the approaches, and may 
be enjoined from so doing.—Borland v. Curto, N. 
Y,, 201 N. Y. S., 469 





25. Chattel Mortgages—Receiver.—Where re- 
ceiver was ordered to deliver a stock of goods to 
chattel mortgagee for sale under the mortgage, a 
refusal to allow receiver’s expenses out of the pro- 
ceeds of the sale is proper.—Ex Parte Citizens’ 
Bank of Fairfax, S. C., 119 S. E. 903. 


26. Commerce.—Railroad Employee.—A head 
brakeman on a freight train hauling interstate 
commerce, whose run was from Oshkosh to Mil- 
waukee and return, having a number of Hours off 
duty at the latter place, and using the caboose on 
his train as an abode during that time, was in- 
jured while so occupying the caboose, by a sudden 
jolt caused in coupling on the first two cars by the 
switching crew while making up the train more 
than an hour before time for its departure for 
Oshkosh. Held not employed in interstate com- 
merce at the time of his alleged injury.—Smith 
v. Chicago, M. & St. P. Ry. Co., Minn., 195 N. W. 
534. 

27. Constitutional Law—Alien Land Laws.—The 
California Alien Land Law, prohibiting ownership 
by ineligible alien of shares of stock in corporation 
owning agricultural land, held not violative of 
equal protection clause of the Fourteenth Amend- 
ment.—Frick v. Webb, U. S. S. C., 44 Sup. Ct. 115. 


28.—Bank Deposits.—Code Civ. Proc. Cal. § 
1273, and Bank Act Cal. § 15, authorizing proceed- 
ings to require transfer to the state of deposits in 
the name of a person who is not known to the 
managing officer of the bank to be alive, whose 
account has not been added to or drawn on for 20 
years, and who has not filed, within that time, 
any notice or claim giving his then residence, does 
not constitute a denial of due process, notwith- 
standing that as to such depositors service may 
be made by publication, without showing that per- 
sonal service is impossible or impracticable; the 
state Legislature’s assumption that it would be 
imnossible to serve such depositors personally 
not being unreasonable.—Security Sav. Bank & 
State of Californ‘a, U. S. S. C., 44 Sup. Ct. 108. 


29.——Board of Education.—Chapter 124, Laws 
1910, as amended by chapter 255, Laws 1912, chap- 
ter 196. Laws 1914, and chapter 180, Laws 1916, 
being the statute authorizing the county boards of 
education to organize consolidated school districts, 
is not violative of the due process clause of the 
Constitution (Const. 1890, § 14), in that it does 
not provide for notice to and hearing of the tax- 
payers of such districts.—King v. Roard of Sup’rs 
of Pontotoc County, Miss., 97 So. 811. 

_—Cropper Contracts.—St. Cal. 1921, _ p. 

my in ay A as it prohibits an ineligible alien 
from making and wage Hag —< a cropper ee 

s not deny to the alien ordinary means of earn- 
na a fivelihood or the right to work for a living, 
is not violative of the due process clause of the 
Fourteenth Amendment.—Webb v. O’Brien, U. 8. 
S. C., 44 Sup. Ct. 112. 

31.—He'ght of Building.—Laws 1923. c. 424 
(St. § 4444f), limiting the height of buildings in 
cities, held not invalid as a denial of equal pro- 
tection of the laws because exempting grain and 
coal elevators, sugar refineries, and cement works 
from its operation.—Atkinson v. Piper, Wis., 195 
N. W. 544. 

32.——Income Tax.—The imposition of income 
taxes under Revenue Act 1918, §§ 230, 233 (Comp. 
St. Ann. Supp. 1919, §§ 6336%m, 6336%p), on a 
domestic corporation on income derived from the 
business of selling goods manufactured or acquired 
in the United States in foreign countries, held not 
unconstitutional, as depriving the corporation of 
its property withoyt due process of law, because 
under the law as construed and enforced the in- 
come of foreign corporations so derived is not 
subiect to tax.—National Paner & Type Co. v. 
Edwards, U. S. D. C., 292 Fed. 633. 


33.—Judicial Inquiry.—Under G. L. 6617, as 
amended by Acts 1921, No. 207, authorizing a judge 
to conduct an inquest upon any criminal matter 
under investigation by ‘the state’s attorney, on 
application of the state’s attorney, and providing 
that the judge should not be disqualified from try- 
ing the cause which was the subject of inquiry, 
held not violative of a defendant’s right to an 
impartial trial, under Const. c. 2, § 28.—State v. 
Jurras, Vt., 122 Atl. 589. 
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34. Corporations—Action Against Directors.—A 
creditor, whose claim against a corporation arose 
out of a contract made either before or after an 
illegal depletion of corporate assets, by issuing 
unauthorized dividends, can maintain an action 
under Stock Corporation Law, § 28, against the 
directors, though there was no intent to hinder, 
delay, or defraud subsequent creditors.—Aktiesels- 
kabet Christianssand v. Fed. S. S. Corp., N. Y., 201 
N. Y. & 504. 

35.——Partnership.—A purchaser of an interest in 
an oil and gas lease, agreeing to pay part of de- 
velopment expenses, could not, after the business 
had been conducted under the agreement and ex- 
penses incurred, defeat payment merely because 
it, as a corporation, could not enter into a part- 
nership.—Indiahoma Refining Co. v. Wood, Texas, 
255 S. W. 212. 

36. Covenants—Restrictions.—The violation of a 
building restriction by the owner of one lot does 
not preclude him from complaining of the violation 
of a restriction by the owner of an adjacent lot.— 
Nechman v. Ross, Mich., 195 N. W. 677. 


37. . Husband and Wife—Trusts.—The rule is 
where a husband purchases lands with his own 
money, and takes title thereto in the name of his 
wife, or in the joint name of himself and wife. no 
trust arises in favor of the husband by reason 
thereof, in the lands standing in the name of the 
wife, but the presumption of the law is, in the 
absence of clear and convincing evidence to the 
contrary, that an advancement or gift was in- 
tended. This is so because in law the legal obliga- 
tion rests upon the husband to support the wife.— 
Yates v. Yates, Okla., 219 Pac. 705. 


38. Itnsurance—Accident.—In an action to recover 
upon an accident insurance policy, where it an- 
pears from the evidence that the deceased was 
shot from behind by his assailant without warning, 
after an interval of time following the termination 
of a violent altercation, during which interval the 
slayer left the scene of the quarrel and entered a 
house and the deceased was preparing to leave, 
held that the deceased did not lose his life as the 
result of any personal bodily injury effected other 
than by the happening of an external, violent, and 
purely accidental event.—Mabee v. Continental 
Casualty Co., Idaho, 219 Pac. 598. 


39.——-Military Service.—Under a life insurance 
policy providing that permission for the insured to 
engage in military service in time of war must 
be obtained from the insuring company and an 
extra premium must be paid on that account, and 
that in case of his death, “in consequence of such 
service and without the company’s permit,” it 
shall be liable for an amount not greater than 
the legal reserve, where the insured without hav- 
ing* paid an extra premium dies in time of war 
while engaged in military service without the con- 
sent of the company, the limitation upon its lia- 
bility does not become operative .unless his death 
was due to his having been in the service—that 
is, unless the relation of cause and effect existed 
between the two facts.—Starr v. Great American 
Life Ins. Co., Kan., 219 Pac. 514. 


40.—Owner of Property.—Where fire insurance 
company made settlement with cotton gin operator 
to whom blanket policy covering cotton he'd in 
trust for others had been issued, with knowledge 
that the rights of owner of cotton covered by 
policy were being disregarded in the settlement, 
the company was liable to owner of such cotton 
for loss sustained, where such loss and amount 
paid operator did not exceed face of policy.—Hart- 
ford Fire Ins. Co. v. Evans, Tex., 255 S. W. 487. 


41.—Proof of Loss.—The assertion. after fire 
and within the time authorized for the filing of 
proof of loss, by the insurer or its agent empow- 
ered to issue policies, collect premiums, and make 
renewals and cancellations, that the policy cover- 
ing loss by fire had been canceled at a time ante- 
dating the fire, constitutes a waiver of proof of 
gy Huff v. Columbia Ins. Co., W. Va., 119 S. 

. 854. 


42. Intoxicating Liquors—Search and Seizure.— 
A chief of police has no right, without a warrant, 
to search the person of one suspected of having 
intoxicating liquors, based on information that 
such — is selling whisky.—Cobb v. State, Ala., 
97 So. 779. 





43. Landlord and Tenant—Duty of Landlord.—a 
landlord could not delegate to a tenant of part of 
his premises the duty of shutting off the water 
from pipes leading to a part in his control to pre- 
vent freezing so as to avoid his duty to the public 
to prevent the water from escaping into the street 
= there freezing.—Murray v. Nelson, Vt., 122 Atl. 


44. Licenses—Furniture Movers.—An ordinance 
of the city of Chicago establishing an occupation 
tax on the business of furniture moving, and defin- 
ing furniture movers as persons operating one or 
more vehicles with an inside floor surface of more 
than 45 square feet for moving the furniture for 
hire, is not invalid as fixing an unnatural and 
arbitrary definition of a furniture mover; it being 
unnecessary, in classifying for government pur- 
poses, that there be an exact exclusion or inclu- 
sion of things and persons.—McGrath vy. City of 
Chicago, Ill., 141 N. E. 299. 


45. Master and Servant—Consent of Employer. 
Where a chauffeur without consent of his em- 
ployer, takes the employer’s automobile for pur- 
poses solely his own, whether of business or 
pleasure, the employer is not liable for his negli- 
gent acts, whether going from or returning to the 
scene of his employment.—Curry v. Bickley, Iowa, 
195 N. W. 617. 


46.——Course of Employment.—Evidence held to 
warrant finding that defendant’s salesman, who 
violated instructions to put a car in storage at a 
particular time, but after mailing reports to de- 
fendant was on his way home to get certain ac- 
cessories, preparatory to putting it in storage, was 
in the course of his employment when he ran into 
plaintiff.—Gutzwiller v. American Tobacco Co., 
Vt., 122 Atl. 586. 

47.——Duty of Railroad.—Railroad’s non-compli- 
ance with Safety Appliance Act, § 4 (Comp. St. 
§ 8608), requiring railroads to provide grabirons for 
greater security in coupling and uncoupling cars, 
held to render railroad liable for injuries to freight 
conductor thrown from car while standing on sill 
step, holding to defective grabiron, signaling fire- 
man, where defective condition of grabiron was a 
proximate cause of the injury, though the con- 
ductor was not engaged in coupling or uncoupling 
cars, or in any service connected therewith, at the 
time of the accident.—Davis v. Wolfe, U. S. S. C., 
44 Sup. Ct. 64. 

48.——Duty of Railroad.—While it is the duty of 
employees to watch for dangers and to protect 
themselves against them, this does not relieve the 
railroad company and its employees of the duty of 
using care and caution for the safety of its em- 


ployees.—Engel v. Chicago, B. & Q. R. Co., Neb., 
195 N. W. 523. 
49.— Independent Act.—In an action for injuries 


in a collision between an automobile driven by de- 
fendant’s servant and one in which plaintiff was 
riding, evidence that the driver of defendant’s car 
was pursuing his own errand, which was unau- 
thorized by defendant and unrelated to the em- 
ployment, held admissible under a general denial 
as in direct rebuttal of a fact essential to plaintiff s 
4 a case.—Shrader v. Roberts, Tex., 255 


50. Municipal Corporations—Nuisance.—An ordi- 
nance which provides that, in the zone created 
thereby, ‘‘no new chemical factory shall be opened 
or operated, and no buildings shall be erected for 
use of chemical factories, * * * the operation of 
which may give off fumes or odors offensive to the 
residents of the district,” is clearly directed 
against potential nuisances, and is designed to 
promote the public health, and is within the 
powers conferred by chapter 240 of laws of 1920 
(P. L. p. 455), upon which it rests, and in that re- 
spect and to that extent is constitutional.— 
Shauinger v. Apter, N. J., 122 Atl. 600. 


51.——Sidewalks.—Where a city permitted an 
unguarded hole to remain in a sidewalk at a point 
where a 4-foot planked walk was suddenly re- 
duced to 3 feet, and this condition had existed for 
a long time and the authorities had notice there- 
of, the city was negligent as a matter of law and 
liable for injuries to a pedestrian who fell into 
the hole at night.—Jordan v. City of Lexington, 
Miss., 97 So. 758. 
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